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ORDER

PER P.K. BANSAL, V.P.:

Both these appeals have been filed by the Revenue against the order
of the CIT(A) dated 30.12.2015. In hoth these appeals the Revenue has
taken following grounds of appeal except the change in the figure:

1. Whether on the facts and circumstances of the case and in
faw the Ld. CIT{A) was right in thwarting the very purpose of
search and seizure provisions of the Act by ignoring seized
incriminating documents and thereby directing the AQ fo tax the
income on presumed percentage based on surmises.

2 Whether on the facts and circumstances of the C3se and in
law the td. CIT(A) was right in not affording the opportunity to
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the M2 of being heard during appeliate proceedings despite AQ
fhis spocifically asked of being heard vide his letter dated
19.02.2015 and thereby passing order in Ldue haste anoring
Hrovisions of the Act,

g Whether on the facts and in the clreumstances of the case
and in law, the Ld CIT; (A) was right in defeting the addition of
Rs. 58,22,614/- made on account of bogus sub-contract
paymernits?

4, Whether on the facts and in the cireumstances of the case
and in faw, the id. CIT7A) was justified in defeting the addition
Of Rs. 5822614/ mads on account of bogus sub-contract
payments without appreciating the fact revesied from the seized
malerials and statements recorded that the sub-contractors are
onfy name lenders and have not executed any sub-contract?

LY Whether on the facts and CHCUMSIances of the case and in
low the Ld. CIT(A) erred in folding that the HicHiminating diaries
seized from residence of the Managing Director cannot be said to
be belonging to particular concern 1groring the documentary
evidenice and the admission of Shri Mitest: Bhangdiya himself
that the entries in the diarics PErtain to the detalls of cash fow
Of assessee’s business aclivity and the entries in the diaries were

not completely recorded in the books of FCcount.

o Whether on the facts and in the CHreumnstances of the case
and in law, the Ld, CT7; (A} was right in deleting the addition of
Rs. 1,71,02,862/- being unaccountad income?

7. Whiether on the facts and in the CrCUmstances of the case

and in faw, the Ld. CIT; (A} was justified in deleting the addition .
of Rs. 17102862/~ being unaccounted income  withauf .+ .
appreciating the evidences found and seizect during the éearcf" # |

and seizure action? : "’

8. Whiether on the facts and in the circumstances of the case”
and in law, the (d. CIT{A) was justified in directing AO to adopt
total income of the assessee at the rate of 16% of gross recejpt
by ignoring the findings given by the AQ regarding bogus sup-
contractors, unaccounted income and gratification payments?
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g On the fact and circumstance of the case and in law the
Ld. CIT{A) erred in accepting assessee’s contention that various
sub contractors used to keep deposit of money withdrawn by
them from bank with the assessee group for safe custody which
was recorded on the credit side of the incriminating diaries
without appreciating that if the contention of the assessee is true
then the credit enfries shall be in the name of the sub-
corftractors but the fact is otherwise as only names of the banks
were found written there.

10, On the fact and circumstance of the case and in law the
Ld. CIT{A) erred in accepting assessee’s contention that the sub
contractors kept their money for safe custody with the assessea
group and amounts in small quantities were fater withdrawn by
them for meeting the expenses at sites by fgnoring the fact that
none of the names of the sub contractors appeared on debit side
of the incriminating diaries.

11 On the fact and circumstance of the case and in law the
Ld. CIT(A) erred in not calculating exact unexplained expenditure
and unaccounted investment mentioned in seized incriminating
diaries as well as inflated claim of expenditure in various projects
and directing the AQ fo assume certain percentage.

Fon | |
g N 12, On the fact and dircumstance of the case and in law the
(= f W EL Ld CITYA) erred in holding that having been acceoted receipts
"-f%,;\k_ o ;g-",_;'-’ from the assessee for assessing the income in the hands of sub

NS contractors the payments made by assessee group to such sub
' contractors cannot be treated as non genuine, ignoring the fact
that sub contract payments were assessed in the bands of the
assessee group as bogus sub contract payments and in the
hands of the sub contractors protective assessments were made
by treating the entire receipts as income as no contract was
executed.

13, On the fact and circumstance of the case and in law the
Ld. CTT(A) erred in observing that unaccounted payments or
unallowable expenses Jike gratification paid to various pofiticians
and- government employers have no corroborative evidence on
record to hold that assessee has made payments of any ifegal
gratification. The onus in on the assessee to prove that the
payments were genuine and incurred legally,  As the cash
payments were not recorded in the regular books of account and



as the assessee failed fo substantiate those payments, the
CIT(A) ought fo have upheld that the entire amount of Rs
171,10 crores is unaccounted expenditure,

14, On the fact and drcumstance of the case and in law the
td. (IT{A) erred in relving on the decision of Hon'ble ITAT in
Bhangdiya group of cases as at that time the information
contained in incriminating diaries was not available either to the
AC or to the appellate authorities while restricting it to 12%.
The UIT(A) ought not have relied on the decision of Hon'ble
ITAT when seized documents prove dlear concealed income and
unexpiained expenditure.

15 On the fact and circumstance of the case and in law the
Ld. CIT{A) ought to have appreciated the fact that in the case of
assessee’s group it s not feasible to estimate the net profit at a
particuar ratio as out of gross receipts of 579 crores the
assessee group made unaccounted payments to the tune of Rs.

171 crores and hence spent only Rs. 408 crores fowards
execution of contract work. Whatever profit was derived on
exectition of the contract work by the assessece group, to that
Profit unexpiained / unrecorded expenses of Rs, 171 crores were
required to be addad fo arrive at the correct taxable income of
fhe assesseg,

16.  On the fact and circumstance of the case and in law the
Ld. CIT(A) failed to appreciate that the taxable income need not
be equal to the actual net profit derived by the assessee as jt
may include addiion fowards various other provisions fike
section 40A(3), 40(a)(ia), 68, 69, 69C etc. and in the case of the
assessee group addition u/s. 69C is applicable. ”

2. The facts involved in both the appeals are common. Both the parties
agreed that the similar issue has arisen in the case of Mitesh Gotuialji
Bhangadiya in whose case also the Revenue has made the similar addition
but the same were deleted by the CIT (A) and the CIT(A) has directed the
Assessing Officer to estimate the total income of the assesses by applying a
net profit @16%. It was submitted that whatever view this Tribunal may
, taken in the case of Mitesh Gotulalji Bhangadiya in in LT.A.Nos. 56 to
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61/Nag/2016 and 261 to 265/Nag/2016, the same view may be taken in
these appeais alsc.

3. We have heard the rival submissions, carefully considered the same
along with the orders of the tax authorities below. We noted that the similar
issue has arisen in Revenue’s appeal in the case of Mitesh Gotulalji
Bhangadiya in in L.T.A.Nos. 56 to 61/Nag/2016 and 261 to 265/Nag/2016 in
which also the additions were made by the Assessing Officer on the basis of
the material found during the course of search by locating the receipt
recorded in the diary being Item No. 1-65 of Annexure-B. When the matter
went before the CIT{A)}, the CIT(A) has directed the Revenue to estimate the
income of the assessee by applying the net profit rate @16%. Against the
order of the CIT(A) in each of the assessment years, has come in appeal
before us. In the instant cases, the Revenue has come in appeal but the
assessee has not come in appeal. In that case the Tribunal under para 12
has held as under: '

12, We have heard the rival subniissions, carefully considered
the same along with the orders of the tax authorities below. We
noted that the facts and the issue involved in alf the years under
appeal in the case of the assessee are similar and identical, The
CIT{A)} has passed a consolidated order. The undisputed facts in
the case of the assessee and the group concern are that a
search and seizure action u/s 132 of the Act was carried out in
the Bhangdiva Group of cases on 19/07/2011. Simultaneously,
the business and residential premises of the assessee were also
searched. During the cowrse of search conducted, incriminating
papers and documents were found and seized Shri Mitesh
Gotumal Bhangdiva is the key person of the group. Shri Mitesh
Bhangdiva fias two sons namely Shri Kirtikumar M. Bhangdiva
and Shii Srikant M. Bhangdiva and one daughter Neha. The
business of the Bhangdiya group is being looked after by Shri
Mitesh Bhangdiva and his two sons. The other key persons
associated witly the group are 5hri 5anjay Rameshchandra Heda,
husband of Mitesh Bhangdiva's sister, Smt. Pradnya, resident of
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Amravati and Smt. Manisha O, Maniyar, widowed sister of Shyi
Mitesh Bhangdiva who fives with Bhangadiya family.

12.1 The main business concerns of the group (including those
discovered as a resulf of the search action} are as follows —

£ M/s MG Bhangdiya (AERPB2503E), (Prop. MGB);
converted into a company M/s M.K.S, Constro-venture Pvt
(RAHCMO383T) Lid.. From 01.04. 2011,

2. M5 Mahendra Construction, Prop. Shri sanjay Heda (MC)
(AADPHZ107)

R M/s Mahendra Construction 85 M.G. Bhangdiva (V)
(AANFM55558)

4, M/s Kirtikumar M. Bhangdiva (Prop., KMEB) converted into

d company M/s MKS  Acme Buildcorr  Pvt.  1fd

(RAAHCMO382K) From 01.04.201 1, (AGYPB1659G)

M/s KM Bhangdiys & Mahendra Construction ()

(AAKFK1820C)

M/s Shrikant M, Bhangdiyva (Prop. SMB)A TCPB13377)

Mitcon Infraproject Pyt |t (MIPL) (AAGG M1868H)

Lokshahi Publications PvE Lta (LPPL }(AABCLE6731 }

MITZ Infraproject Pvt Ltd {(AAGCM30474)

Sakstii Grufi Nirman Pvt Ltd (SGNPLIAADCS 79746 Y,

Balgli  Stone  Crusher & Infraventure  Put

Lid. (AADCR5273C)

:,::.EEDPGNP‘- n

ot

Tk -_ L] 5
12.2 The group has also enterad into  joint Venmféﬁ \'vw_ ) "'--'f-_'
various other civil contractors of ihe city fo secure sg e il '

contracts, A few of them are listed befow. e N

«
[ ] N

M/s M.G. Bhangdiva & Hitbhay Engg (V) (AA0FM4745 J
M/s M.G. Bhangdiya & S. 5. Patil & Co. (JV)(ABIF536451 )
M/s Darshan Construction () (AAHFDOG5IN}

M/s M R Dhoble 8s k' M Bhangdiya (7 VAAPFMPE228)

oo Ry

12.3 The nature of the business of the Bhangdiya Group
primarily is executing civif contracts. The group works mainly for
Government departments  fike Mys Vidarbha  Irrigation
Development Corporation and has been engaged in executing
Various contracts pertaining fo the irrigation projects in the state
of Maharashtra, During the course of  search operations
merminating  documents Were found and seized from the
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residential premises of Shri Mitesh Bhangdiya. Item no. 1 to 65
of Annexwre-B seized from his residence are the diaries
containing ledgers, daily cash books and bank books maintained
by the Bhangdiva group. 36 Cash books contained entries for the
perfod from 26/07/2006 to 18/07/2011 and 27 diaries refate to
the financial year 2006-07 to 2010-11 whereas the remaining
two diaries were maintained for house hold and misceflaneous
expenses. A statement of Shri Mitesh Bhangdiya was recorded
on oath on 20.07.2011. in fHis sworn statement recorded during
the course of search action,  Shri Mitesh Bhangdiva was
confronted with the entries borne out from the seized diaries
marked as B-1 to B-65 and to expiain the contents of these
diaries, 5hri Mitesh Bhangdiya fn his statement recorded has
submitted that the entries in the diaries and the ledger pertain'to
the business recelpts and business expenditure. The Aﬁ&ﬁfﬁﬁb
Officer in the assessment order has recorded a finding that as‘
per the item no. 1 to 65 of annexure-8, it is apparent that- b_‘?e
amounts withdrawn from the bank accounts of the sub-'
contractors were credited to the daily cash balance of Bhangdiva
group which was confirmed by Shri Mitesh G. Bhangdiva in bis
statement dated 14/09/2011. The Assessing Officer has
reproduced the statement of Shri Mitesh Bhangdiva recorded on
14/09/2011 in para 6 of the assessment order, The Assessing
Officer in the assessment order has also recorded a finding that
the seized documents being B-1 to B-65 contain entries of all
expenses incurred by the Bhangdiva group in cash from Y.
2006-07 onwards and expenses incurred through the bank
accounts from FY. 2009-10 onwards. Thus, the Assessing
Officer found that the actual expenses mcurred do not match
with those shown to have been incurred in the books. The
Assassing Officer thus concluded that the books of account of
Shri M.G. Bhangdiva maintained for income-tax purpase do ot
reflect the frue business affairs and are not at alf refiable. The
Assassing Offficer analyzed the entries in the diaries and took the
View that on receipt side various receipls including the
withdrawal from the bank of the gssessee group concerns were
recorded and on payment side entries of expenses like inferest
payment, repayment of loan, deposit into bank accourn,
household expenses, persona! expenses, payment fo various
persons in cash and investment in properties are found recorded.
It was also noted by the Assessing Officer that some of the
entries made in the seized diaries were found reflected in the
books of account maintained by the Bhangdiva Group.

- LR,
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Statement of Mitesh Bhangdiva was recorded on 20/07/2011,
During the course of search, Mitesh Bhengdive was confronted
with the entries borne out from the seized diaries marked B-1 to
B-65. In reply fo question No. 30 of his statement Mitesh
Bhangdiya submitted that the entries in the diaries and ledgers
pertain (o the business receipts and business expenditure but at
present i is very difficult for fim to state whether the entries
recorded in the seized diaries and accounted in the regular
books of account and same can be explained only after
verification of the entries of the diaries with rbe regufar books of
account maintained by the Bhangdiva Group. Shri Mitesh
Bhangdiya, reply to question No. 38, we noted voluntarily
offered additional unaccounted income of Rs.26 crores for the
block period including the current finandial year over and above
the regular income deciared in the return filed for the
assessment year falling within the block period.  The income so
declared are summarized as under;

BRANGLI YA GROUE

AY 200708 | AYZ00R-09 | AY 200910 | AYZHL0-5)  AY2031-12 | AY2012.93 | Grand Total

{Rs.}

AY

Particular 67

Mis MG, Bhaogawa

Comract [ncome x |
per eriminal feturm 22,00,540 2896131 10,61,863 56,30,712 543,18,377 Tta.82.707

_.!:d_d'itlmal Incarme
declared during
Sureey . g
Additignal InComea ; ST

%":&" Huring 5,00 860 . 275,382 T76.41,67% 255,£7,293 Th 864.27,783

£3.87.361 13,54, 0040 27,004,312 1,50,436

Contract Incoma

Declared 45,097,901 | 48,00,000 | 456675 | BSHO.000 | 1120,60.000 | 570,00,000 g Al

: MES Consirg
Wenture P L1

Contract InCome as
per ariginal return 182,758,373 | 182,775,373

Addironas Income
dedared during
Surmy

additicnal Income
Dffered During
Search

164, 74627 | 16474827

Cantract Encome
Deelanad I4250,000 | 347.50,000

Mis, Mabendra
v Ny




Contract Income as
PEr Qriginad retyrn

35, 77,656

125,10,051

26,4F, %424

20,60, 665
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73,308,074

f5,26,515

2

¥.54,4EH

366,20,174

Anditsonal Ercome
dedarad during
Suray

441,39

Addational Llacame
Qffered During
Searth

26,460,448

45,17 076

a2

1115224

37.72,873

18,36.964

8,76, LL0

128.65,925

01, 73583

107,36, 308

26.41.512

34793518

Cantzact Incoime
Declared

104,050,000

212.00,000

52,00,000

A0,

202.00,000

L 74,220,004

34,600,000

E22,00,0:00

Bz, Mahendsa
copnst, & M. G,
Bhangdiva J¥

Cantracl Intome ag
pet original return

15747, 7560

30,492,743

Addipanad lecome
declared duaring
SUrvey

-157,1%,961

192,98, 115

715,14, 647

49264031 |

38R, 75,320

FA.77. 338

1617,004,302

Bd43.87.112

Actdinonal lecome
Offeved Durng
Seamh

3,160,820

Contract [ncome
Decarac

354,567,720

S04,90,956

§925,00,000

190, 24,680

513,00,000

172,223,604

237,08,00)

619,64, 165

3080, 58,570

M/s. K. M. Bhangdiva

ConiTact fnoome a5
per anginal return

19,18, /0%

32,30,705

Additionat Ervioene
opclared durlng
Survey

14,12,344

25,22,355

27,720,407

- 21,496,306

01,566,570

| 32,499,234

19,049,360

750,653

185,400,111

65,504,712

Addillonal Tncame
Qrfered Buring
Sedrch

0,590,850

10,70,23%

26,41,041

5,313,330

43,00, 766

139,360,226

LConkract Income
Declarad

24,31, 099

£7,00,000

53, 00,000

¥ Acre: Built P
o

Centract Tnoome as
ps2r eeiginal rebam

37.00,000

120,000,006

6,00,000

391,31 049

Additlonal Incarme
detlared dunng
Survey

rﬁ.ddltlnﬂal Tneame
{dferad Dhing
Learch

34,770,853

34,70,653

16,29,347

Centract Incpme
Decared

16,20,347

51,060,000

51,041,000




1.T.ANes. 71 & 72/Nag/ 2016
Aszessment years:2008-0% & 10-11

M/5.M G Bhangdiya
411d Hitbhaw

Cottract Income a5
per grlgrmal return - 20,84, 307 2.20,157 4,463 .597 -b, G, D9 38,37.905

Rdditional Incame
declared during
Survey

Additranal bncarmn

Affered During i i B
Saarch . 2,-49,4&9 - 1,31,008 3,830,475

563,563 30,344 b . FAERE

Contract 1Inearme

Dextlared - 3 *2,48.310 5,00, 00 | 4,683,997 ' 6,410,000 48,.12,307
Fral 1

Mz 11 G Sphancdiva !
and 55 PATHL v

Contrait Ineome as 3
per arginal return - 465913 4,77 544 - - - 9,443,467

——

Ackditional Inconse
declared during
Survey

- Addetlonal Income

- 6,01,929 £.38 535 s ; ' | 14,441,515

- - 41,000 4,000

10,67,852 13,196,430 40,000 . ; 24,723,982

Contrack [neome as \
pear eeiginal raturn 5, 14,551 9,37 461 - 11,4701

Aedditional Tncame
detlansd during
Sucvey

Addiponal Ineome

Offared During i
Sairch 5,385,443 1L,67,539 17,52,984

Contract 1Inoome
Dreclared 11,00, 0630 21,0000 - 32,00

I
Hitcon Infra Prjject P |
Ly

Cantract Incsme as
per anginal return &0, 3%, 000 435,496,429 53.20,081 157,57,440

Additionai Income o
geclared during
gy
Addnticnal Incame

ONered During
i 62,651,000 §10,00,571 . 9,19,049 _ 132.R2,520

Tontrack income
Declared ! 133.00,000 155,003,000 82,490,000 a0,40,000




[20F fazel
LT.ANoS.71 & 72/Nag/2016 Figaf
Assessment years;2008-09 & 10-11

Auditional Incesive ' ]
offered i cases of i L
Indradyal !

HMitesh Bhamgaiya

74, 1%,442 74,709,442

Kirtikumar Bhangdiya 30,00, 000 30,060,000

Shrlkard Bhangoea 35,50, 000 25,00,4H0

Kechar Singh Redale 10,432,543 12.03,007 40,93, 260 - 103,308,910

Congoidatad For Al
Enfities

Contradt Inkpme as
per arbginal neturn G895 B} - 3d¢, 06,056 414, 86, M7 E15,34.018 1107,15,934 - 95G, Bh,4T1E 278,24 505 3995,449 752

Atd#tlenal Tncome

declared durrng
Survey
Additionaf Brume

Ofered Quring
Segrh

78,517,604 ¢51,55,333 2e1,28,063 513,13,59¢ - 3 - 1104 44,532

26,80, 443 5t,73,563 29,07,203 323.92,3%¢ 1022453963 146, 14,524 216,685,435 2356,81,645

Conract oo '5' i
Deriareg 124,28950 | 53,35,57% | PD5,21,473 | t652.40,000 | 713963007 | 63, 00,300 494,80 00" st it H
- e — |

L4
Addrtional [nopme : H | - ;-
In caces of tndividual | - - 10,42,553 | 12,003,097 |Ecn,53.25n . | 1%9,?9,443. fd3, 19,362
- S Fe, | R

12.49 From the statement of Shri Mitesh Bhangdiva, it e
agpparent that the diary found and seired belongs to the
assessee group and the assessee group did nof disown these
diaries even though in the subsequent statement recorded on
2770772013 Shii Mitesh Bhangdiya stated thet these diarios were
primarily maintained by his father Gotumnal Bhangdiva, The
Assessing Officer, we noted, has also observed that these seized
didries also contain the payment made in cash for probable
extrancous gratification to various persons maluding politicians,
governmient officers/officials which are recorded along with their
names, dates of payment and amount paid. We noted that the
Assessing Officer has not examined tHhese persons for bringing
the corroborative evidence on record in support of fis finding
that the cash has been paid by the assessee agroup for probable
extraneous gratification. We noted that the Assessing Officer
made an exercise to match the entries of the tax payment and
receipt with the entries in the regular books of account of
Bhangdiya Group. The Assessing Officer came to the conclusion
. that the receipts are predominantly withdrawals from the bank
dccount by way of creating bogus sub-contract expenditure. The
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Assessing Officer found that the assessee group hasdeducted 3
sumt of Rs.361 crores towards the sub-contract payment against
the gross receipts aggregating to Rs.579 crores, It was found by
him after verifying from 21 contractors that & sum of Rs. 54,47
crore is attributable to the amount deposited in the bark account
of the sub-contractor by account pavee cheques by various
concerns  of Bhangdiva Group, which was subsequently
withdrawn in cash and s reflected on fhe receipt side of the
seized diaries. The total amount so reflected in the diaries on
the receipt side was computed at Rs.182.52 crore, The
Assessing Officer added the ssid unaccounted amount of
Rs. 182.50 crore in the income of the assessee group concern, A
suin of Rs.54.40 crore was added in proportion fo the amount of
cheque credited by respective group concern in the Pands of the
respective  group  coricerns.  For the balance amounf of
Rs.128.12 crore, the Assessing Officer added the same fn
proportion to the contract receipt shown by the Qroup concem i
the respective assessment years to the total tumover of the
group concern in that year, Now the guestion before us arises
whether the said sum of Rs. 182.57 crores, found recorded in the
diaries found during the course of search as receipt being
withdrawal from the bank account of the group concern as well
as from the bank account of the sub-contractor can be regarded
to be the unaccounted income of the assessee. At the micro
fevel, if we look into the nature of the receipt, it is not dered by
the Revenue that the receipt has come from the bank accout o
the assessee group concern and part of the receipt drid has:
cofme out of the cash withdrawn by the sub-contractor ko Wik
the assessee group concern Aad made the pavanent. The.
assessment has been made by the Assessing Officer u/s 1534 i
the case of the assessee as well as assessco’s Group concern.
Proceedings have also been jnitiated by the Assessing Officer in
the case of the sub-contractor t/s 153C of the Act. The sub-
contractor has submitted the refurn in response to the notice LS
153C. The sub-confractor has shown the income fiom the
contract receipt being amount paid to them by assessee group.
The said income bas duly been dccepted by the Assessing Officer
on substantive basis in the hands of the sub-confractor The
Assessing Officer thus has duly accepted while framing the
assessment of the sub-contractor that the payment received by
the sub-contractor from the assessee as well as the assessee
Group concern were not bogus but were the pavment received
by performing the obligation for a consideration enirusted on

L..'.: R o
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them under the sub-contract.  This denotes that the relationship
of the assessee as well as assesseo Group concern with the sup-
contractor, as genuine, has duly been accepted by the Assessing
Officer.  Once the sub-contractor bas been assessed and their
mcome has duly been accepted b y the Revenue, in our view, the
Revenue, on the basis of the ssme facts i the case of the
aSSESSEE, CAnnot take the view that the pavment made to the
sub-contractor were bogus. Further it is not the case of the
Revenue that the Revenue has disafiowed the payment made to
the sub-contractor. It is @ case where the Revenye has added
the impugned recejpt from the sub-contractor entered into the
didries found and seized during the course of the search. from
the analysis of these diaries, the Assessing Officer has
categorically given the finding that the diarics consist of the
receipt being the withdrawal made by the sub-contractor as wedf
as the withdrawal made by the assessee from the bank accotnt
of the group. The diary also consists of the payment , some of
Which relate fo the site CXPENSes, expenses recorded in the
books of account. investment in the immovable property,
personal expenses, expenses for the Jewellery as well as money
lransferred and the amount paid to various persons. It s not
the case of the Revenue that the assessee has debrted the
amount paid to  varous persons into his regufar books of
20count and claimed the deduction so that these EXPENSES 3t
be disallowed by applying the expianation to section 37 of the
Act.  In fact the assessee has not claimed aeduction of these

N " expenses.  The Assessing Officer added the receipt being

=

amount withdrawn by the contractor as income of the assessea,

The receipt in fact is coming ouf of the sup contract receipt of
the sub-contractor as well as assessee and group concerns,

which has already been assessed to income tax by the Assessing
Officer.  The source of the receipt therefore, is apparent. Where
the nature and source of the receipt stands explained, it cannot
be added to the income of the assesses, On this basis itself in

Our view, no addition in view of the cash withdrawn from the
bank account of the group concern and the sub-contractor which
are duly disclosed fo the department, can be added in the
fcome of the assessea,

12.5 This s not the case of Revenue that these cash
withidrawals are From the pank account which fiave not pean
disclosed to the Revenue or in which the assessee has deposited
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the cash outside the books of account. So for the source of the
receipt is concerned, it is not denied that the business of the
assessee is executing the Government contract and all the
receipts in the bank account of the assessee is generated only
through the contract receipt from the contract taken from the
State Government. No cogent material or evidence was brought
fo our knowledge which may prove that the State Government
has made the payment {o the assessee outside the books of
account. On this basis itself, we confirm the order of CIT(A) that
the addition cannot be sustained on the basis of cash receipt
found recorded out of the cash withdrawal by the assessee or
the confractor from their bank account. We also noted that the
Assessing Officer fias not only analvzed the receipt side of the
diaries but has afso analyzed the payment side of the diaries and
found from the payment side that a sum of Rs.24.05 crore has
been invested in the immovable property oulside the books of
account and similarly, a sum of Rs.8.47 crore has been utfized
as expenses outside the books of account. As regards fo
obsarvation of oulgoings observed by the Assessing Officer in
respect of seized document, it is noted that the Assessing Officer
has mainly drawn adverse inference without there being any
materigl evidence on record for such conclusion.  Even before
us, no corroborative evidence were referred to and brought on
record. Thus, the outgoing/investment to the extent of Rs.32.57
croré can be regarded to have been incurred by the assessee
outside the books of account but the same are spent out of
money withdrawn from bank, the source thereof cannot be
regarded o be unexplained. We noted that in this case the
assesseg as well as assessee group concern, during the course
of search, surrendered a sum of Rs.26 crore and accordingly,
fifed the return in response to the notice u/s 1534. A the most
the Assessing Officer cowid have made the addition in respect of
the unaccounted investiment provided they are not covered by
the amount surrendered by the assessee during the block period.
in 1act, in our view, the source of the said expenditure shown in
the diary s also coming out of the cash withdrawal from the
banks of the group concern as well as of sub-contractor which
has afready been disclosed fo the Revenue and the receipt
thereof has already been assessed to income fax.

12.6 We noted that the business income assessed by the
Assessing Officer in percentage of the gross receipt in the hands
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of the various group concem vares from 9.34% to 129.92% as

s apparent from the following chart:

Farticular AY 2006- AV 2007-  [AY 2008-  [AY 200G- [AY 2010 |AY 2011- |AY 2012-
07 08 09 10 11 12 13

Mfs M.G. Bhangdiya 11.79%  |41.27%  |35.60% |18.60% |27 46% (49 50%,

MKS Constro Vertture P 2.34%

Lt

M/s. Mahendra 10.78%  |43.13%  |25.44%  |1L.04% |21.79% |33.05%  |27.73%

Construction :

M/s. Mahendra Const. & 49.53%  [7344%  [17.66% [41.21% |16.03%

M., G. Bhangdiva 1V

Mis.K.M.Bhangdiya |LL97% |23.39% |26.76%  |26.26% |15.22% |13.04%

MKS Acme Build P Lid 10.28%

MfS5.M & Bhangdiya and 56.53% T1.98% {27 H3% |0.00%

Hitbhay Engg 3V

M¢s M G Bhangdiya and 54.82% 120.92%  [13.18%

55 PATIL v

M/S K M Bhangdiya 1V 25.28% [39.52%

Mitcon Infra Project P Ltd 10.07% [10.00%  |10.00%

Consclidated 12.36%  [47.01% |74 36% [185:% [34.25% [49.97%  |44.59%

In the case of the assassee group the assessment u/s 1534 have
been framed for assessment year 2006-07 to assessment year
2011-12 while assessment for the assessment vear 2012-13 u/s
143(3) of the Act.  The nature of the activity being execution of
government confract was the same during all the assessment
vears. In assessment year 2006-07, the nature of the work
executed for Vidarbha Irrigation Development Corporation
remains the same 3s it the case of the assessee for subsequent
assessment years, The subi-contractors, who have executed the
work, are alsc simflar in various assessment vears. The
Assessing Officer, we noted, in the case of the assessee group
for the assessment year 2006-07, has accepted the income as
shown Dy the assessee group in the return about 12% of the
gross receipts,  The Assessing Officer, as is apparent from the
aforesald chart, has assessed the income on different foobing in
the subseguent assessment years under the  similar
circumstances.  There had been search in the case of the
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assessee.  The nature of the business of the assessee remains
the same. No other businass activity or the business were found
from where the income is derived or generated. In varfous
noting in the seized documents i.e. diaries are pait of the gross
receipt of the contract receipt of the group entity, is not
aisputed. The Assessing Officer, whife making the addition,
ochserved that the amount witharawn from the diary is utitized
for unaccounted payments which are not affowable like
gratification pard (o pofitician and Government officials.
However, the Assessing Officer does not refer to any
corroborative evidence on record to hold that the assessea has
made payment as ilegal gratification. He has taken @ view by
ocbserving that payment made in cash is probable extraneous
gratification.  During the course of search, statement of Shri
Mitesh Bhangdiva was recorded on 20/07/2011 and he in answer
to guestion No. 30 explained that the seized documents are
detaifs of cash flow. During the assessment proceedings Shri
Mitesh Bhangdiya has explained that the diaries are noting for
the movement of the cash in reply to question No. 23, in the
statemert recorded on 27/07/2013. It was aiso explained by
fum in the course of the assessment proceedings that the sub-
corfractors on the withdrawal of the money gave to fis father
for safe custody, the amount which are found to be noted in the
seized documents. In the statement recorded, the assessee has
clearly explained that the notings made in the seized documents
n1as nothing fo do with the political leaders as much as political
leaders have no business transactions with Bhangdiva qroup.
Even we noted that the Assessing Officer fias not brought out on
record any specific evidence to show that payment /s made to
any poiftician or the Government officer/official to whom the
gratification payment have been given by the assessee group.
We noted that the Assessing Officer out of the sum of Rs.152.52
crores, added Rs.54.40 crores on the basis of deposition of the
sub-contractor for which when the assessee has asked for the
Cross examination, the cross exaimination was not affowed to the
assessea, which is conitrary to the principles of natural justice.
Hon'ble Supreme Cowrt in the case of Andman Timber Industries
vs. Commissioner of Central Excise, Kofkata (Civif Appeal No.
4228 of 2006}, under the similar circumstances, when the
adjudicating authority did not afiow the cross examination of the
witnesses, held as under;
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"According to ws, nor allowing the assessee lo cross
examing the winess by the Adiudicating Authority though the
statements of those witness were made the basis of the
impugned order is a serious flaw which makes the order niffity
masmuch as it amounted to viclation of principles of natural
Justice because of which the assessee was adversely affected.

In view of the above, we are of the opinion that if the
testimony of these two witness is discredited there was no
materal with the Department on the basis of which it couid
Justify its action, as the statement of the aforesaid two withess
was the only basis of issuing the Show Cause Notice,

We, thus, set aside the impugned order 3s passed by the
Tribunial and affow this appeal”

Folflowing the said decision of Hon'ble Supreme Court, the
statement of the sub-contractor, in our view, cannot be refied
on.  Even otherwise also, we noted fthat no corroborative
gvidence being brought on record to prove that the receipls,
which has been added by the Assessing Officer in the income of
the assassee /s the undisclosed income of the assessee. In fact
the receipts for which the addition has been made by the
Assassing Officer reprasenis the part of the gross receipts of the
assessee and assessee group concern and the sub-contractor,
which has dulvy been taxed to income iax. As pointed by us
earlier, due to this addition, there has been huge variance in the
meome  assessed as percerntage with the receipts by the
Assessing Officer. The CTT{A) therefore, was correct in rejecting
the basis of making the addition by the Assessing Officer. In the
facts of the presert case, it is seen that regular assessment
came to be made as net profit percentage of receipts and which
were also upheld in appellate proceedings and have achieved
finalify.  The returns u/s 1534 have also been filed as
percentage of receipts in this group enbities. It will only
approprigte to determine the income as percentage of receipts
as the same are avarable on record which are accepted by the
assessee and the Revenue authorities without dispute,

12.7 We may mention that in the case of the assessee group,
survey action was conducted on 17/02/2009 wherein under the
simifar situation, the payment to sub-confractor was disputed
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and doubted by the Assessing Officer.  The survey action relates
fo the assessment year 2006-07 to 2008-09, which are part of
the block period for the search action conducted on 18/07/2011.

The Assessing Officer while making the assessment applied a net
Profit @14% but wher the matter reached to the Tribunal, the
Tribunal Nagpur Bench in IT.A.Nos. 268, 269 and 285/Nag/2012
vide order dated 03/04/2013, after considering the impounded
malerial, directed the Assessing Officer to adopt the net profit
@12% as against the net profit adopled by the Assessing Officer
@14%. There are also the similar type of defects found as pave
Deen found in the course of search. We noted the (7 7tA) has in
the impugned assessment years made in consequence of search,

directed the Assessing Officer fo estimate the profit @16% and
not @i2%.  Even though the CIT(A |} was fully aware of thar
during the assessment year 2006-07 to 2009-10, the assessee
group has surrendered additional income at Rs 11 crore and the
Tribunal has directed the Assessing Officer to estimate the net
profit @12%. The Tribunal in that order under para 4 observed
as under;

"1 Brief facts of the case are that 3 survey /s, 1334 of the
Income Tax Act, 1961 was carried out in the business prensas
of the assesses and his associates on 17,02.2009, During the
course of survey operations it was found that most of the bifls,
vouchers and olher evidence in support of the entries. jn e
books of account fike labour charges material archaes, .
machine hire charges, site expenses, sub contract expaiises, off -~

and lubricants, repairs and maintenance etr pertaining to this
A. Y. were not available. Statement of Sri Mitesh Bhangadiva was
recorded under Section 1334 and uss. 131 of the Act on behalf
of the assesse. In the statement dt.24.02 2009 and 13.03.2009,
in response to various questions relating to the genuineness of
the payments to third party sub contractors and in respect to
other deficiencies, the assessee admitted additional income in
group cases of Rs. 11 crore and Proportionately were affocated
between all the assessment Years relating to these four
assessee. For the year under consideration ie. for assessment
year 2006-07 in case of St Mithesh Bfiangadiya, the additional
income was offered at R$.23,97,361/- besides the income
showri originally  at Rs.23,63,910/~ Due tax was pard before
the issuance of riotice under Section 148 as admitted by the AQ
in para 2 of his order, The important contents of submission
recorded on  24-02-2009 and  13-3-2009 of S Mithesh
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Bhangadiya are incorporated in the order of the AC. In query of
guestion No. 11, it was answered that during the course of
survey, it was noticed that there are certain discrepancies and
omissions and to cover up all such discrepancies we have mage
out mind to offer additional income over and above the regular
income. We are under the process to determine such additional
income to avoid litigation and, to buy peace of mind. Thereafter
in response to question Nos. 18 & 19 of the statement recorded
on 13-3-2009, it was answered that the sub conltractors were
awarded the sub contract work by our firms as per contract
notes and the nature of sub contractors has been that labour
charges and machine hire charges.  The sub contractors by and
large iliiterate and therefore, their books of accounts found to be
incomplete, without maintenance of any bills and vouchers. The
expenses incurred by our firm has been on the basis of the so
called vouchers raised by them and therefore, there appears
the discrepancies in the expenses claimed. It was further
stated that the assessee has admitted in his previous statement
recorded during the course of survey that there are certain
discrepancies and anomalies in the sub confract expenses in
their books of accounts, non avaiability of bills and vouchers for

the past three assessment years, Accordingly, it was submitted .

that there were certain discrepancies and anomalies in the sub |

]

contract accounts, in books of accounts for assessment yearg:
2006-07 to 2009-10. The assessee declared the additiond

income of Rs. 11 crore in their firm and the five sister concerns.

in the assessment year 2006-07 to 2009-10. The working of the
additional income of Rs. 11 crores will be done accordingly and
the same will be shown. These part of the statements have been
incorporated in the order of the AO as slate above. Thereafter
the AC started scrutiny of the case. The AC noted that the
assessee has shown various expenses under the head labour &
wages, machine hire charges, site expenses and sub contract
expenses etc, on very higher side, which are not supported by
valid vouchers. Neither any further evidence was filed. It was
alsc observed by the AQ that since there are varfous
deficiencies in accounts of sub contracts and the assessee
has offered a sum of Rs. 23,97 361/- on account of discrepancies
in - respect to sub contract, therefore, he proceeded o
make further addition on account of varfous deficiencies i.e.
in absence of bills and vouchers, excess claim towards
machinery hire charges, verification of applicabiiity of provision
of Section 194C and denial of afleged sub contractors regarding

L] .
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the sub contract given by the assessee, Alf these discrepancies
are noted by the AQ in his order. Thereafter in para 7, the AC
has observed that after hiaving rejected the books of accowntt of
the assessee under Section 145(3) of the Act, the profit of the
assessee has to be estimated reasonably. The AQ also observed
that the assessee hias declared net profit ratio of 6% and 7% of
the total turnover in assessment years 2006-07 & 2007-08,

After offering additional income of Rs.2397360/~ for
assessment year 2006-0/, the resufts in revised net profit comes
te 12.87% of the contract receipts. However, this net profit was
found by the AD on lower side. The AQ noted that in one of the
group case pamely, M/s. Mahendra Construction & MG

Bhangadia (V) , who had declared additional income of Rs.

1,57,47, 7860/~ in the Assessment Year 2007-08 which gives a
net profit ratio of 13.84% of the net contract receipts. In view of
these facts the AQ adopted 14% net profit. Thereafter the AQ
completed the assessment  and made addition of Rs.

30,12, 722/~  against additional income shown by the assessee
at Rs. 238,360/~ which resufted further addition of
Rs.0,15.362/-."

and ultimately under para 7 3s reproa’ucea’ hereunder, esffmated
nef profit @12%: Loty
A

7. After considering the submission and perusing the mar@ial

of record, we find that the assessee deserves to sumeq it Wis

appeal in part. We noted for the year under consideration i.e: for
assessment year 2006-07, the assessees NP rate comes (o
12.87%, for assessment year 2007-08, the assessee’s NP rate
comes to 10.53%, respectively. We alfso noted that if the NP rate
of alf the concerns are taken inNto consideration, then it is seen
that all the assesses have shown government receipt at
R5.258,55 37,850/~ and income on these contracts have been
showrr Dy these assessee at Rs.6,49,57,111/- which gives a NP
rate of 6.38%. The assessee has offered additional income
deciared during the survey at Rs, 11, 03,85 877/~ which gives a
NP rate of 4.27% and the total NP rate in alf these concems
comes fo 10.65%. OfF course, the additional income of Rs. 11
crore or odd was segregated proportionately on the basis of
contract receipts in the hands of each concern. In case of M/s
Mahendra Construction & M.G. Bhangadia (V) , the NP rate
comes to 13.84% i.e. for assessment year 2007-08 and this rate
has been adopted by the AQ and has applied the NP rate of 14%
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in alf the years in case of all these assesses on whom 3 survey
was conducted. In view, this approach of the AQ was not correct
approach. In case of M.G. Bhangadiva, the NP rate of three
years come to 9.87% , whereas in case of other assesses i.e
Sanjay Heda, M/s Mahendra Construction & M.G. Bhangadiva
(V) , the NP rate comes to 9.50% and in case of M/s Mahendra
Construction & M.G. Bhangadiva (JV) , the average NP rate of
three years comes to 11.28% and in case of M/s
KirtikurmarBhangadiva, the NP rate comes to 8.72% and in case
of M.G. Bhangadiva and M/s Mahendra Construction & M.G.
Bhangadiva (V) , the NP rate comes {0 6.12%. In case of M.G,
Bhangadiya and 5.5. Patil & M.G. Bbangadiva, the NP of three
years comes to 11,55%. As stated above, the average NP rate of
all the assesses for all the three years comes fo 10.65%.
Therefore, in our view, a rational approach should have been
adopted by the AC or by the learned CIT (A). For one case i.e
M/is Mahendra Construction & MG, Bhangadia (JV), the NP rate
was 13.84% and if this rate is applied in a/f other casas, which in
cur view, is not justified, However, there is also no dispute that
there were so many discrepancies in maintaining vouchers, bills,
sulr contracts accounts and other heads, which were not
verifiable, therefore, the assessee and his group came forward to
offer an additional income of Rs. 11 crore and the same hias afso
offered and due tax has been pard. Since as stated above, there
are certain discrepancies, we are of the view, that if NP rate of
12% 15 adopted instead of 14%, that will meet the end of
justice. We made it dear that where NP rafe shown by the
assEessee {1 any year is more than 12% then the more NP rate
shown by the assessee has to be taken as assessee has declared
hirnself and in other years where NP rate shiown by the assessee
is lower than 12%, then 12% NP rafe has to be taken. The AQ
will recomputed the income accordingly. For the sake of
clarification, in case of assessee for assessment year 2006-07,
the NP rate comes to 12.87% after showing the additional
income, therefore the income shown by the assessee has o be
accepted. However, for assessment years 2007-08 & 2008-09,
the NP rate shown by the assessee after additional incorne
comes fo 10.69% and 10.53%. The AQ will adopt the rate of
12% and wilf compute the income accordingly.

12.8 We noted that the CTT{A) even though followed the order
of the Tribunal in the case of the asscssce for the assessment
year 2006-07 to 2009-10 but directed the Assessing Officer to



1.T.A.Nos.71 & 72/Nag/2016 R
Assessment years:2008-00 & 10-11 by
y /R]H v

estimate the net profit during the block period @16% and for
that he has given the reasons that there is material difference in
the years under dppeal i.e. search action has also resufted into
detection of the unaccounted assets fo the tune of Rs.26 crores
and unaccotnited jeweflery of R5.2.37 crores which fias not been
disclosed by the assessee group in their respective retumns filed
nor the source of such acquisition of such assets could be
expiained satisfactorily. We do not agree with such finding of
CITiA ) as we noted that during the block period, the assessee
has surrendered Rs. 11 crore during the course of survey for the
assessment year 2006-07 to 2008-09 and further during search a
sum of Rs.26 crore was surrendered.  Thus, 3 sum of Rs.37
crore was avaiable with the assessee which assessee could have
utitized for investment in the assets as well as for the purchase
of jewellery. The unaccounted assefs as weff as unaccounted
Jewelfery is oty Rs.28.37 crore, which is much fess and s duly
covered by the disclosure of Rs.37 crore during the block period
made by the assesses, Rs. 11 crore during the survey and Rs.26
crore during the block perod.  Even otherwise also, the
Assessing Officer, we noted, has gathered the information of
unaccounted assets and unaccounted jewellery out of the
e documents found during the course of search wihich shows the
LeNo ulilization of the amount which the assessee has received by way
s % vt of withdrewal from the bank account of the group concern as
S ‘a8 well as from the bank account of the sub-contractor which
Ny cannof be regarded to be undisclosed. We, therefore, o not
- agree with the reasoning of the CIT{A) in adopting the net profit
@16% of the gross recepts,  In our opinion, no addition on
account of unaccounted assets ko the extent of Rs. 26 crores anid
unaccounted jewellery of Rs.2.37 crores could be made. We
therefore, after considering the facts of the case, past history,
relevant case laws and nature of the activities carried on by the
assessee, are of the view that the estimation of the income by
the CI7(A) is at a fugher side and is not justified. Therefore, we
set aside the order of CIT(A) to the extent of directing the
Assessing Officer o estimate the net profit @16% of the gross
receiplts and direct the Assessing Officer to estimate the net
profit on the gross recelpt @12% as has been estimated and
returned by the assessee group in their respective returns filed
in response to the notice issved u/s 1534 and w/s 139 of the
Income Tax Act.



1.7.A.Nos.71 & 72/Nag/2016 L i
Assessment years:2008-09 & 10-11 4

4, Respectfully following the decision of this Tribunal, we confirm the
order of CIT(A} deleting the addition made. Since the assessee is not in
appeal before us, we also confirm the arder of CIT(A) estimating the income
@16% of the gross receipts.

B In the result, both the appeals of the Revenue are dismissed.

(Order pronounced in the open court on 30/06/2017

Sd/. Sd/.
{AMARJIT SINGH) { P. K. BANSAL )
Judicial Member Vice President

Dated:30/06/2017
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